UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

INITIATIVE AND REFERENDUM
INSTITUTE, et al.,

Plaintiffs,
V. Civil Action No. 00-1246 (RWR)
UNITED STATES POSTAL SERVICE,

Defendant.
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MEMORANDUM OPINION AND ORDER

Plaintiffs, individuals and associ ati ons gathering
signatures to place initiatives on state ballots in upcom ng
el ections, allege that a United States Postal Service ("USPS")
regul ation that prevents people fromsoliciting signatures for
petitions on USPS property is unconstitutional as applied to
twel ve distinct post office properties. Defendant has noved to
sever the eleven clains related to properties not within this
Court’s jurisdiction, and to transfer these clains to the nine
different jurisdictions where the respective post offices are
| ocated.! Because the interests of justice weigh against the
severance and transfer defendant seeks, defendant’s notion wll
be deni ed.

BACKGROUND

! There is one claimthat involves a post office in
Washi ngton, D.C. The other clains involve post offices |ocated
in Arizona (1), Florida (1), Idaho (1), Eastern M chigan (2),
Western M chigan (1), Mntana (1), Nevada (1), Oregon (2) and
Utah (1).
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On June 28, 1998, USPS anended its regul ation regarding the
kinds of activities that were prohibited on postal property to
read as foll ows:

Soliciting alns and contri butions,
canpaigning for election to any public
office, collecting private debts, soliciting
and vending for commercial purposes

(it ncluding, but not limted to, the vending
of newspapers and ot her publications),

di splaying or distributing comrerci al
advertising, soliciting signatures on
petitions, polls, or surveys (except as

ot herwi se authorized by Postal Service
requl ations), and inpeding ingress to or
egress from post offices are prohibited.

39 CF.R § 232.1(h)(1) (2000) (“8 232.1(h)(1)") (enphasis
added). Specifically, the new regul ati on added | anguage
prohibiting solicitation of signatures. The Initiative and
Referendum I nstitute, a national nonprofit organi zati on dedi cat ed
to assisting citizens’ governnment participation through
initiatives and referenda, together with other organizations and
i ndi viduals, brought this suit challenging the anmendnent as
applied to all post offices.?

Ei ght individual plaintiffs state in affidavits that after
the anended 8§ 232.1(h)(1) took effect, each was asked by a USPS
enpl oyee to stop gathering petition signatures on postal

property. (Pls.” Mot. Summ J. Exs. 13, 15-21.) Plaintiffs

2The organi zati ons are Anericans for Medical Rights,
Citizens for Limted Taxation, C ean, The Humane Soci ety of the
United States, Nebraskans for Limted Ternms, Oregonians for Fair
El ections, Oregon Taxpayers United, and U S. TermLimts.



- 3-
moved for summary judgnent, arguing that 8 232.1(h)(1) is
unconstitutional on its face and as applied to them because it is
a content-based restriction on speech in a public forum and,
therefore, the regulation is not narrowmy tailored to serve a
conpelling state interest. Defendant also noved for summary

j udgnent, arguing that exterior USPS property is a nonpublic
forumand therefore § 232.1(h)(1) is valid because it is

Vi ewpoi nt -neutral and reasonable, and that even if the property
at issue was a public forum 8§ 232.1(h)(1) is a valid tinme, place
and manner regul ation.

Nei t her party, however, provided adequate information about
the exact configuration of those |locations or the actual physical
attributes or historical use of any specific post office.
Accordingly, this Court denied the parties’ cross-notions for
summary judgnent for failing to show that there were no genui ne
issues of material fact. Plaintiffs filed an anended conpl ai nt,
chal l enging the regulation as applied to twelve distinct post
of fice properties. USPS has now noved to sever pursuant to
Federal Rule of G vil Procedure 21 and to transfer pursuant 28
U S. C 8§ 1404(a) all clainms in the anmended conpl aint regarding
post offices |ocated outside of this Court’s jurisdiction.

DI SCUSSI ON

Sever ance
The parties do not dispute that each claimregardi ng a post

office outside of the District of Columbia must be severed from
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the instant litigation before it can be transferred to the
jurisdiction in which the post office property at issue is

| ocated. (Def.’s Mem Supp. Mdt. to Sever Clainms and to Transfer
(“Def.”’s Mem”) at 6; Pls.” Mem Qpp’'n to Def.’s Mot. (“PIs.
Qpp’'n”) at 3.) USPS has noved to sever each such cl ai m pursuant
to Federal Rule of Civil Procedure 21.% “dC ains against

different parties can be severed for trial or other proceedi ngs,
under [Rule 21], if the Court determnes in its discretion that
the interests of justice would be served by doing so.” Inre

Vitamins Antitrust Litig., No. MSC 99-197, 2000 W. 1475705, at

*17 (D.D.C. May 9, 2000). In this case, defendant has not shown
that any of the clains at issue were m sjoined or involve
different parties. Instead, defendant seens to be arguing that
the Court should sever all clains relating to post offices
outside the District of Colunbia to serve the interests of
justice.

Joinder rules are interpreted to encourage “the broadest
possi bl e scope of action consistent with fairness to the parties;

joinder of clainms, parties and renedies is strongly encouraged.”

United M ne Wirkers v. G bbs, 383 U. S. 715 (1966) (denying

3 Rule 21 provides:
M sj oi nder of parties is not ground for dism ssal
of an action. Parties nay be dropped or added by
order of the court on notion of any party or of its
own initiative at any stage of the action and on
such terns as are just. Any claimagainst a party
may be severed and proceeded with separately.

Fed. R Gv. P. 21.
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severance where “plaintiffs’ allegations allege a conmon series
of transactions and occurrences and rai se comopn questions of |aw
and fact applicable to all defendants”). Here, plaintiffs’
al l egations rai se commpn questions of constitutional |aw
applicable to USPS and its regulation, 8 232.1(h)(1). The sane
regulation will be applied to the facts regardi ng each claim
Al of plaintiffs’ clainms will require common factual inquiries
into the public forum status of each of the postal properties.
In addition, severing the case into ten separate actions would
result in duplicative litigation, particularly when coupled wth
the transfers defendant seeks, and woul d waste vast anmounts of
judicial and litigant resources. Despite the nunber of post
of fice properties involved, it is in the interests of justice to
keep as many of plaintiffs’ clainms together in one case as would
be fair to the parties. Accordingly, defendant’s notion to sever
all clains relating to post offices outside the District of
Columbia will be deni ed.
1. Transfer

As the parties have stated, defendant nust succeed on its
notion to sever before the Court can entertain its notion to
transfer under 28 U S.C. 8§ 1404(a). Since | have denied
defendant’s notion to sever, defendant’s notion to transfer also
w |l be denied.

Even if this were a case where whol esal e severance was

appropriate, however, it is not in the interests of justice to
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transfer each claimregarding a different post office to nine
different jurisdictions as defendant requests, thus necessitating
l[itigation in ten different jurisdictions altogether. Section
1404(a) provides that “[f]or the convenience of parties and
Wi tnesses, in the interest of justice, a district court may
transfer any civil action to any other district or division where
it mght have been brought.” 28 U S. C 8§ 1404(a) (Wst 2000).
Courts have broad discretion in determ ning whether transfer is

appropriate pursuant to section 1404(a). See Stewart Org., lnc.

V. Ricoh Corp., 487 U. S. 22, 29 (1988). 1In exercising this

di scretion, courts nust bal ance a nunber of case-specific
factors, including the parties’ private interests and the public
interests, such as efficiency and fairness. See id. at 29-30.

I n summary:

The private interest considerations include:
(1) the plaintiff’s choice of forum unless
t he bal ance of convenience is strongly in
favor of the defendants; (2) the defendants’
choice of forum (3) whether the claimarose
el sewhere; (4) the convenience of the
parties; (5) the convenience of the w tnesses
, but only to the extent that the
MAtnesses may actually be unavail able for
trial in one of the fora; and (6) the ease of
access to sources of proof. The public
i nterest considerations include: (1) the
transferee’s famliarity with the governing
laws; (2) the relative congestion of the
cal endars of the potential transferee and
transferor courts; and (3) the local interest
in deciding |local controversies at hone.

Trout Unlimted v. United States Dep’'t of Agric., 944 F. Supp.

13, 16 (D.D.C. 1996) (footnotes omtted).
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Looking at the private interest factors in this case,
plaintiffs’ choice of forumand the bal ance of considerations of
convenience to parties and witnesses tilts agai nst whol esal e
transfer. Plaintiffs chose to file this action in the District
of Colunmbia, and plaintiffs’ forum choice should be afforded
substanti al deference unless that forum has no substanti al
connection with the parties or subject matter at issue. See

Wlderness Soc’'y v. Babbitt, 104 F. Supp. 2d 10, 12 (D.D.C 2000)

(citing Islam c Republic of Iran v. Boeing Co., 477 F. Supp. 142,

144 (D.D.C. 1979); Hawksbill Sea Turtle v. FEMA, 939 F. Supp. 1

3 (D.D.C 1996); Trout Unlimted, 944 F. Supp. at 17; Arncto Stee

Co. v. CSX Corp., 790 F. Supp. 311, 323 (D.D.C. 1991); Citizen

Advocates for Responsible Expansion, Inc. v. Dole, 561 F. Supp.

1238, 1239 (D.D.C. 1983)). Here, the District of Colunbia has a
substantial connection to this controversy, the parties and the
subject matter at issue. VWhile it is true that post offices in
all jurisdictions may be affected to varying degrees by the
ruling in this case, defendant has not provided a sufficient
reason for litigating this controversy outside of D.C

First, defendant argues that the clainms should be
transferred because testifying witnesses likely will be |ocated
in the sanme region as the post office about which they will
testify. (Def.’s Mem at 5.) |In addition, defendant clains that

transfer will be nore convenient for plaintiffs, because “only
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one of the seventeen individually-naned plaintiffs lives in
[D.C.].” (lLd.) Plaintiffs, however, state that “[f]our
Plaintiffs reside in or are headquartered in the District of
Colunmbia,” “no Plaintiff resides in three of the states to which
USPS woul d have portions of this action transferred,” and a
single proceeding in the District of Colunbia would be nore
convenient. (Pls.” Opp’'n at 5.) On these points of disagreenent
over convenience to the plaintiffs, I wll defer to plaintiffs’
own judgnent. Defendant’s stronger argunent involves w tness
| ocations. Although denying defendant’s notion nmay cause
W t nesses enployed in non-D.C. post offices to travel to testify
in D.C., transferring these clainms may cause potential w tnesses
for both parties - - including the one w tness defendant has
identified to date - - to travel to testify in multiple
jurisdictions.* Wth alnpst no details in the parties’ notion
papers regarding the identity and | ocation of w tnesses, though,

a definitive finding on this argunent would be premature. (PIs.

Qop’' n at 6.)

4 To the extent defendant argues that plaintiffs’
proj ections about increased travel for USPS w tnesses follow ng
severance is wholly speculative, it is no nore specul ative than
defendant’s argunent that it may have to travel to take testinony
fromabsent witnesses twice. (Def.’s Reply at 4 & n.1.) In
addi tion, defendant’s apparent concern for plaintiffs’
conveni ence in the event such nultiple proceedi ngs may occur,
(id. at n.1), does not support defendant’s argunent where
deference nust be given to plaintiffs’ forum choice.
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Second, defendant argues that it would be at a di sadvant age
at trial if this Court denied its notion, because for rel evant
non- gover nnent enpl oyees beyond the subpoena power of this Court,
t he def endant woul d have to rely upon deposition - - rather than
live - - testinony obtained by traveling to the w tnesses’
jurisdictions. (Def.’s Mem at 5.) That argunent has force.
The di sadvantage to the defendant is apparent, although that does
not end the bal ancing of factors. Defendant al so argues that
because certai n physical and docunentary proof is |ocated at
regi onal post offices, the Court and defendant could view those
properties and docunents only at substantial expense and
i nconveni ence to each. (ld. at 6.) Plaintiffs counter that
“Ip]ictures, maps and di agrans woul d serve as nore than an
adequate substitute for traveling to and view ng the postal
prem ses at issue” and, in any event, relevant substanti al
docunentary records are “likely to be |ocated at USPS
headquarters in the District of Colunbia.” (Pls.” OQop'n at 7.)
VWiile it is defendant’s prerogative to travel to each post office
and obtain first-hand on-site evidence, defendant’s desire to do
this does not support its argunent that transfer is necessary.
Finally, the United States Postal Service will have nore than
adequate access to the U S. nmail systemto transport docunents in
the nost efficient and inexpensive manner avail abl e.

Third, plaintiffs - - individuals, non-profit organizations

and public interest groups with limted resources who are
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represented by counsel here on a pro bono basis - - state that
t hey cannot feasibly undertake the duplicative, pieceneal
litigation in ten different jurisdictions that defendant now
seeks. In addition, no plaintiff resides in three of the
jurisdictions to which defendants woul d have the clains
transferred, while four of the plaintiffs reside or are
headquartered in D.C. Defendant has not shown that litigating
one action in D.C. would inconveni ence parties any nore than
woul d splitting up the clains across the country. In fact,
defendant itself maintains its headquarters in D.C. where it
i ssued and received comments on the regul ati on bei ng chal | enged
in this case. Further, the one w tness whom def endant has
identified thus far, M. Frederick J. H ntenach, works at USPS s
D.C. headquarters and may have to travel to nine different
jurisdictions outside of D.C. if defendant’s notion is granted.

Finally, the record before ne reveals that plaintiffs
clains arose as a result of conduct and actions that occurred
principally in the District of Colunbia. Plaintiffs assert that
“the regulation at issue was pronulgated” in the District of
Col unbi a, where “postal policy is set” and where substanti al
docunentary records regarding the regulation are likely to have
been created and nmaintained. (Pls.” OQop’'n at 7.) Defendant has
not argued otherwi se. Therefore, the substantive clains alleged

in plaintiffs’ conplaint arose principally in D.C. The private
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interest considerations in this case, then, weigh against
transfer.

Turning to the public interest considerations, this Court
has, as any federal district court would have, know edge and
famliarity with the constitutional issues presented in this
case. Although defendant argues that each claimfocuses on
“specific factual issues pertaining to specific pieces of
property,” and while “[t]here is a local interest in having

|l ocalized controversies decided at hone,” @ulf Gl Corp. v.

Glbert, 330 U.S. 501, 509 (1947), this case involves a
controversy over the constitutionality of a federal regul ation
that applies to every post office nationw de. It does not
involve |l ocal property laws or statutes. 1In addition, the
parti es make no argunent that congestion in the courts is a

rel evant factor in this analysis. Finally, defendant has not
shown that litigating this controversy in ten different
jurisdictions would pronote efficiency or fairness. The public
interest considerations in this case al so wei gh against transfer.

CONCLUSI ON

Def endant has not shown that it is in the interests of
justice to sever or transfer all clainms relating to all post
offices outside this jurisdiction. Plaintiffs’ clains all raise
common questions of law and will require common fact ual
inquiries. Judicial efficiency would be best served by keeping

together as many of the clains as would be fair to the parties.
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Even if severance of all clains were appropriate, the public and
private interest considerations weigh against transferring al

cl ai ns.

However, defendant makes strong argunents concerning
i nconveni ence to possibly necessary governnment w tnesses outside
of the District of Colunbia, and concerning the possible
unavailability for live trial testinony of non-governnent
W tnesses residing outside the area. These concerns are
exacerbated by the fact that seven of the el even non-D.C. post
offices selected by plaintiffs are in the far western United
States. Therefore, counsel are directed to confer and file
suppl enent al nenoranda concerning the follow ng two options, or
others they care to suggest: (1) bifurcating proceedi ngs whereby
one group of regionally contiguous post office clains is
devel oped and tried first, followed by the second group; or
(2) severing the regionally contiguous distant post office clains
to be spun off to new pro bono counsel in that region.
Accordingly, it is hereby,

ORDERED t hat defendant’s Motion to Sever Clains and to
Transfer [29-1], [29-2] be, and hereby is, DEN ED w t hout
prejudice. It is further

ORDERED t hat counsel file supplenental nenoranda by

, 2001.

SIGNED this __ day of July, 2001.
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RI CHARD W ROBERTS
United States District Judge



